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S-4443. 1

SENATE BI LL 6719

St ate of WAshi ngt on 59th Legislature 2006 Regul ar Sessi on

By Senators Brandland, Kohl-Wlles, MAuliffe, Shin, Rockefeller,
Rasnmussen, Schm dt, Stevens and Hargrove

Read first tinme 01/19/2006. Referred to Commttee on Judiciary.

AN ACT Relating to the crine prevention and privacy conpact; addi ng
new sections to chapter 43.43 RCW creating a new section; and
provi ding an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. This act my be known and cited as the
"crime prevention and privacy conpact.”

NEW SECTION. Sec. 2. A new section is added to chapter 43.43 RCW
to read as foll ows:

The crinme prevention and privacy conpact is hereby entered into and
enacted into law, in the formsubstantially as foll ows:

ARTI CLE | --DEFI NI TI ONS

In this conpact:

(1) Attorney general. The term "attorney general"” neans the
attorney general of the United States.

(2) Conpact officer. The term"conpact officer" neans:

(a) Wth respect to the federal governnent, an official so
desi gnated by the director of the FBI; and
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(b) Wth respect to a party state, the chief adm nistrator of the
state's crimnal history record repository or a designee of the chief
adm nistrator who is a regular full-tinme enpl oyee of the repository.

(3) Council. The term "council” neans the conpact counci
established under Article VI of this section.

(4) CGimnal history records. The term"crimnal history records":

(a) Means information collected by crimnal justice agencies on
i ndi viduals consisting of identifiable descriptions and notations of
arrests, detentions, indictnents, or other formal crimnal charges, and
any disposition arising therefrom including acquittal, sentencing,
correctional supervision, or release; and

(b) Does not include identification information such as fingerprint
records if such information does not indicate involvenent of the
individual with the crimnal justice system

(5) Crimnal history record repository. The term"crimnal history
record repository” neans the state agency designated by the governor or
ot her appropriate executive official or the legislature of a state to
perform centralized recordkeeping functions for crimnal history
records and services in the state.

(6) Crimnal justice. The term "crimmnal justice" includes
activities relating to the detection, apprehension, detention, pretrial
rel ease, posttrial release, prosecution, adjudication, correctional
supervision, or rehabilitation of accused persons or crimna
of f ender s. The adm nistration of crimnal justice includes crimna
identification activities and t he col l ection, st or age, and
di ssem nation of crimnal history records.

(7) Crimnal justice agency. The term"crimnal justice agency":

(a) Means:

(i) Courts; and

(1i) A governmental agency or any subunit thereof that:

(A) Performs the adm nistration of crimnal justice pursuant to a
statute or executive order; and

(B) Allocates a substantial part of its annual budget to the
adm nistration of crimnal justice; and

(b) I'ncludes federal and state inspectors general offices.

(8 Crimnal justice services. The term "crimnal justice
services" means services provided by the FBI to crimnal justice
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agencies in response to a request for information about a particul ar
individual or as an update to information previously provided for
crimnal justice purposes.

(9) Criterion offense. The term "criterion offense" neans any
felony or m sdeneanor offense not included on the list of nonserious
of fenses published periodically by the FBI

(10) Direct access. The term"direct access" neans access to the
national identification index by conputer term nal or other autonmated
means not requiring the assistance of or intervention by any other
party or agency.

(11) Executive order. The term "executive order” means an order of
the President of the United States or the chief executive officer of a
state that has the force of |law and that is pronul gated in accordance
wi th applicable | aw

(12) FBI. The term "FBI" neans the federal bureau of
i nvesti gati on.

(13) Interstate identification system The term "Interstate
identification index system or "Ill systeni:

(a) Means the cooperative federal-state systemfor the exchange of
crimnal history records; and

(b) Includes the national identification index, the national
fingerprint file and, to the extent of their participation in such
system the crimnal history record repositories of the states and the
FBI .

(14) National fingerprint file. The term "national fingerprint
file" nmeans a database of fingerprints, or other uniquely personal
identifying information, relating to an arrested or charged individual
mai ntained by the FBI to provide positive identification of record

subj ects indexed in the Ill system

(15) Nat i onal I dentification index. The term "national
identification index" means an index maintained by the FBlI consisting
of names, identifying nunbers, and other descriptive information

relating to record subjects about whom there are crimnal history
records in the Il system

(16) National indices. The term "national indices" neans the
national identification index and the national fingerprint file.

(17) Nonparty state. The term"nonparty state" nmeans a state that
has not ratified this conpact.
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(18) Noncrimnal justice purposes. The term"noncrimnal justice
purposes” neans uses of crimnal history records for purposes
authorized by federal or state |law other than purposes relating to
crim nal justice activities, i ncluding enpl oynent suitability,
licensing determnations, inmmgration and naturalization matters, and
national security cl earances.

(19) Party state. The term "party state" neans a state that has
ratified this conpact.

(20) Positive identification. The term "positive identification"
means a determ nation, based upon a conparison of fingerprints or other
equally reliable biometric identification techniques, that the subject
of a record search is the sane person as the subject of a crimna
hi story record or records indexed in the Ill system Identifications
based solely upon a conparison of subjects’ names or other nonuni que
identification characteristics or nunbers, or conbinations thereof,
shall not constitute positive identification.

(21) Sealed record information. The term "sealed record
i nformati on" neans:

(a) Wth respect to adults, that portion of a record that is:

(1) Not available for crimnal justice uses;

(1i) Not supported by fingerprints or other accepted neans of
positive identification; or

(ti1) Subject to restrictions on dissemnation for noncrim nal
justice purposes pursuant to a court order related to a particular
subj ect or pursuant to a federal or state statute that requires action
on a sealing petition filed by a particular record subject; and

(b) Wth respect to juveniles, whatever each state determnes is a
seal ed record under its own |aw and procedure.

(22) State. The term "state" neans any state, territory, or
possession of the United States, the District of Colunbia, and the
Commonweal th of Puerto Rico.

ARTI CLE 1| - - PURPOSES

The purposes of this conpact are to:

(1) Provide a legal framework for the establishnment of a
cooperative federal-state system for the interstate and federal -state
exchange of crimnal history records for noncrimnal justice uses;

(2) Require the FBI to permt use of the national identification
i ndex and the national fingerprint file by each party state, and to
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provide, in a tinmely fashion, federal and state crimnal history
records to requesting states, in accordance with the terns of this
conpact and with rules, procedures, and standards established by the
council under Article VI of this section;

(3) Require party states to provide information and records for the
national identification index and the national fingerprint file and to
provide crimnal history records, in a tinmely fashion, to crimna
hi story record repositories of other states and the federal governnent
for noncrimnal justice purposes, in accordance with the terns of this
conpact and with rules, procedures, and standards established by the
council under Article VI of this section;

(4) Provide for the establishnent of a council to nonitor |I11
system operations and to prescribe systemrules and procedures for the

effective and proper operation of the 11l system for noncrim nal
justice purposes; and
(5 Require the FBI and each party state to adhere to Ill system

standards concerning record dissem nation and use, response tines,
system security, data quality, and other duly established standards,
i ncl udi ng those that enhance the accuracy and privacy of such records.

ARTI CLE 111--RESPONSI Bl LI TI ES OF COVWPACT PARTI ES

(1) FBI responsibilities. The director of the FBI shall:

(a) Appoint an FBI conpact officer who shall:

(1) Adm nister this conpact within the departnent of justice and
anong federal agencies and other agencies and organi zations that submt
search requests to the FBI pursuant to Article V(3) of this section

(1i) Ensure that conpact provisions and rules, procedures, and
standards prescribed by the council under Article VI of this section
are conplied with by the departnent of justice and the federal agencies
and ot her agencies and organi zations referred to in Article Ill(a)(i)
of this section; and

(iii1) Regulate the use of records received by neans of the |11
system from party states when such records are supplied by the FBI
directly to other federal agencies;

(b) Provide to federal agencies and to state crimnal history
record repositories, crimnal history records maintained in its
dat abase for the noncrimnal justice purposes described in Article IV
of this section, including:

(1) I'nformation fromnonparty states; and
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(ii) Information fromparty states that is available fromthe FB
through the 111 system but is not available from the party state
through the 111 system

(c) Provide a telecomunications network and nmaintain centralized
facilities for the exchange of crimnal history records for both
crimnal justice purposes and the noncrimnal justice purposes
described in Article IV of this section, and ensure that the exchange
of such records for crimnal justice purposes has priority over
exchange for noncrimnal justice purposes; and

(d) Mdify or enter into user agreenments with nonparty state
crimnal history record repositories to require them to establish
record request procedures conformng to those prescribed in Article V
of this section.

(2) State responsibilities. FEach party state shall:

(a) Appoint a conpact officer who shall:

(1) Admnister this conpact within that state,;

(1i) Ensure that conpact provisions and rules, procedures, and
st andards established by the council under Article VI of this section
are conplied with in the state; and

(ii1) Regulate the in-state use of records received by neans of the
1l systemfromthe FBI or fromother party states;

(b) Establish and maintain a crimnal history record repository,
whi ch shal |l provide:

(i) Information and records for the national identification index
and the national fingerprint file; and

(1i) The state's 11l systemindexed crimnal history records for
noncrim nal justice purposes described in Article IV of this section;

(c) Participate in the national fingerprint file; and

(d) Provide and nmintain teleconmunications links and related
equi pnent necessary to support the services set forth in this conpact.

(3) Conpliance with 11l system standards. In carrying out their
responsibilities under this conpact, the FBI and each party state shal
conmply with 1Il system rules, procedures, and standards duly
established by the council concerning record dissem nation and use
response times, data quality, system security, accuracy, privacy
protection, and other aspects of Il system operation.

(4) Maintenance of record services.
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(a) Use of the IlIl system for noncrimnal justice purposes
aut horized in this conpact shall be managed so as not to dimnish the
| evel of services provided in support of crimnal justice purposes.

(b) Adm nistration of conpact provisions shall not reduce the |evel
of service available to authorized noncrimnal justice users on the
effective date of this conpact.

ARTI CLE 1 V-- AUTHORI ZED RECORD DI SCLOSURES

(1) State crimnal history record repositories. To the extent
aut horized by section 552a of title 5 United States Code (commonly
known as the "Privacy Act of 1974"), the FBI shall provide on request
crimnal history records (excluding sealed records) to state crimna
hi story record repositories for noncrimnal justice purposes allowed by
federal statute, federal executive order, or a state statute that has
been approved by the attorney general and that authorizes nationa
i ndi ces checks.

(2) Cri m nal justice agencies and other governnental or
nongover nnent al agencies. The FBI, to the extent authorized by section
552a of title 5 United States Code (commonly known as the "Privacy Act
of 1974"), and state crimnal history record repositories shall provide
crimnal history records (excluding sealed records) to crimnal justice
agencies and other governnmental or nongovernnental agencies for
noncrimnal justice purposes allowed by federal statute, federal
executive order, or a state statute that has been approved by the
attorney general, that authorizes national indices checks.

(3) Procedures. Any record obtained under this conpact nmay be used
only for the official purposes for which the record was requested.
Each conpact officer shall establish procedures, consistent with this
conpact, and with rules, procedures, and standards established by the
council under Article VI of this section, which procedures shall
protect the accuracy and privacy of the records, and shall:

(a) Ensure that records obtained under this conpact are used only
by authorized officials for authorized purposes;

(b) Require that subsequent record checks are requested to obtain
current information whenever a new need arises; and

(c) Ensure that record entries that may not legally be used for a
particular noncrimnal justice purpose are deleted from the response
and, if no information authorized for rel ease remains, an appropriate
"no record" response is comunicated to the requesting official.
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ARTI CLE V--RECORD REQUEST PROCEDURES

(1) Positive identification. Subj ect fingerprints or other
approved fornms of positive identification shall be submtted with al
requests for crimnal history record checks for noncrimnal justice
pur poses.

(2) Subm ssion of state requests. Each request for a crimna
hi story record check utilizing the national indices nade under any
approved state statute shall be submtted through that state's crim nal
hi story record repository. A state crimnal history record repository
shal |l process an interstate request for noncrimnal justice purposes
through the national indices only if such request is transmtted
t hrough another state crimnal history record repository or the FBI

(3) Subm ssion of federal requests. Each request for crimna
hi story record checks utilizing the national indices nmade under federal
authority shall be submtted through the FBI or, if the state crimna
hi story record repository consents to process fingerprint subm ssions,
through the crimnal history record repository in the state in which
such request originated. Direct access to the national identification
i ndex by entities other than the FBI and state crimnal history records
repositories shall not be permtted for noncrimnal justice purposes.

(4) Fees. A state crimnal history record repository or the FBI

(a) May charge a fee, in accordance with applicable law, for
handling a request involving fingerprint processing for noncrimnal
justice purposes; and

(b) May not charge a fee for providing crimnal history records in
response to an electronic request for a record that does not involve a
request to process fingerprints.

(5) Additional search.

(a) If a state crimnal history record repository cannot positively
identify the subject of a record request made for noncrimnal justice
pur poses, the request, together with fingerprints or other approved
identifying information, shall be forwarded to the FBI for a search of
t he national indices.

(6) If, with respect to a request forwarded by a state crimna
history record repository under (a) of this subsection, the FB
positively identifies the subject as having a Il systemindexed record
or records:
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(1) The FBI shall so advise the state crimmnal history record
repository; and

(i1) The state crimnal history record repository shall be entitled
to obtain the additional crimnal history record information fromthe
FBI or other state crimnal history record repositories.

ARTI CLE VI - - ESTABLI SHVENT OF COVPACT COUNCI L

(1) Establishment.

(a) In general. There is established a council to be known as the
"conpact council," which shall have the authority to promul gate rul es
and procedures governing the use of the IIl system for noncrim nal

justice purposes, not to conflict with FBI adm nistration of the I1I
systemfor crimnal justice purposes.

(b) Organization. The council shall:

(1) Continue in existence as long as this conpact remains in
effect;

(1i) Be located, for adm nistrative purposes, within the FBI; and

(ti1) Be organized and hold its first neeting as soon as
practicable after the effective date of this conpact.

(2) Menbership. The council shall be conposed of fifteen nenbers,
each of whom shall be appointed by the attorney general, as follows:

(a) N ne nenbers, each of whom shall serve a two-year term who
shal|l be selected fromanong the conpact officers of party states based
on the recommendation of the conpact officers of all party states
except that, in the absence of the requisite nunber of conpact officers
available to serve, the chief admnistrators of the crimnal history
record repositories of nonparty states shall be eligible to serve on an
i nterimbasis.

(b) Two at-large nenbers, nomnated by the director of the FBI
each of whom shall serve a three-year term of whom

(i) One shall be a representative of the crimnal justice agencies
of the federal governnent and may not be an enpl oyee of the FBI; and

(ii) One shall be a representative of the noncrimnal justice
agenci es of the federal governnent.

(c) Two at-large nenbers, nom nated by the chairman of the council
once the chairman is elected pursuant to Article VI(3) of this section,
each of whom shall serve a three-year term of whom

(i) One shall be a representative of state or |l|ocal crimnal
justice agencies; and
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(ii) One shall be a representative of state or |ocal noncrimna
justice agenci es.

(d) One nenber, who shall serve a three-year term and who shal
simul taneously be a nenber of the FBlI's advisory policy board on
crimnal justice information services, nom nated by the nmenbership of
t hat policy board.

(e) One nenber, nomnated by the director of the FBlI, who shal
serve a three-year term and who shall be an enpl oyee of the FBI

(3) Chairman and vi ce chai rman.

(a) In general. From its nmenbership, the council shall elect a
chairman and a vice chairman of the council, respectively. Both the
chai rman and vice chai rman of the council:

(1) Shall be a conpact officer, unless there is no conpact officer
on the council who is wlling to serve, in which case the chairmn may
be an at-Ilarge nenber; and

(ii) Shall serve a two-year termand nmay be reelected to only one
addi tional two-year term

(b) Duties of vice chairnman. The vice chairman of the counci
shall serve as the chairman of the council in the absence of the
chai r man.

(4) Meetings.

(a) In general. The council shall neet at |east once each year at
the call of the chairman. Each neeting of the council shall be open to
the public. The council shall provide prior public notice in the
federal register of each neeting of the council, including the matters

to be addressed at such neeting.

(b) Quorum A majority of the council or any conmttee of the
council shall constitute a quorum of the council or of such commttee,
respectively, for the conduct of business. A |esser nunber nmay neet to
hol d hearings, take testinony, or conduct any business not requiring a
vot e.

(5 Rules, procedures, and standards. The council shall make
available for public inspection and copying at the council office
within the FBI, and shall publish in the federal register, any rules,
procedures, or standards established by the council.

(6) Assistance fromFBI. The council may request fromthe FBlI such
reports, studies, statistics, or other information or materials as the
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counci|l determnes to be necessary to enable the council to performits
duties under this conpact. The FBI, to the extent authorized by |aw,
may provi de such assistance or information upon such a request.

(7) Commttees. The chairman may establish commttees as necessary
to carry out this conpact and may prescribe their nenbership,
responsibilities, and duration.

ARTI CLE VI | - - RATI FI CATI ON OF COVPACT

This conpact shall take effect upon being entered into by two or
nore states as between those states and the federal governnent. Upon
subsequent entering into this conpact by additional states, it shall
becone effective anong those states and the federal governnent and each

party state that has previously ratified it. When ratified, this
conpact shall have the full force and effect of law within the
ratifying jurisdictions. The form of ratification shall be in

accordance with the | aws of the executing state.
ARTI CLE VII|--M SCELLANEQUS PROVI SI ONS

(1) Relation of conpact to certain FBI activities. Admnistration
of this conpact shall not interfere with the nmanagenent and control of
the director of the FBI over the FBI's collection and di ssem nation of
crimnal history records and the advisory function of the FBlI's
advi sory policy board chartered under the federal advisory committee
act (5 U S.C App.) for all purposes other than noncrimnal justice.

(2) No authority for nonappropriated expenditures. Nothing in this
conpact shall require the FBI to obligate or expend funds beyond those
appropriated to the FBI

(3) Relating to Public Law 92-544. Nothing in this conpact shal
di mnish or |lessen the obligations, responsibilities, and authorities
of any state, whether a party state or a nonparty state, or of any
crimnal history record repository or other subdivision or conponent
t hereof, under the departnents of state, justice, and comrerce, the
judiciary, and rel ated agenci es appropriation act, 1973 (Public Law 92-
544), or regqgulations and guidelines promul gated thereunder, including
the rules and procedures pronul gated by the council under Article VI(1)
of this section, regarding the use and dissemnation of crimnal
hi story records and information.

ARTI CLE | X- - RENUNCI ATl ON
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(1) In general. This conpact shall bind each party state unti
renounced by the party state.

(2) Effect. Any renunciation of this conpact by a party state
shal | :

(a) Be effected in the sane manner by which the party state
ratified this conpact; and

(b) Becone effective one hundred eighty days after witten notice
of renunciation is provided by the party state to each other party
state and to the federal governnent.

ARTI CLE X--SEVERABI LI TY

The provisions of this conpact shall be severable, and if any
phrase, clause, sentence, or provision of this conpact is declared to
be contrary to the constitution of any participating state, or to the
Constitution of the United States, or the applicability thereof to any
governnment, agency, person, or circunstance is held invalid, the
validity of the remai nder of this conpact and the applicability thereof
to any governnent, agency, person, or circunstance shall not be
affected thereby. |If a portion of this conpact is held contrary to the
constitution of any party state, all other portions of this conpact
shall remain in full force and effect as to the remaining party states
and in full force and effect as to the party state affected, as to all
ot her provi sions.

ARTI CLE Xl - - ADJUDI CATI ON OF DI SPUTES

(1) I'n general. The council shall:

(a) Have initial authority to make determ nations with respect to
any di spute regarding:

(1) Interpretation of this conpact;

(i) Any rule or standard established by the council pursuant to
Article V of this section; and

(iii) Any dispute or controversy between any parties to this
conpact; and

(b) Hold a hearing concerning any dispute described in (a) of this
subsection at a regularly scheduled neeting of the council and only
render a decision based upon a majority vote of the nenbers of the
council. Such decision shall be published pursuant to the requirenents
of Article VI(5) of this section.
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(2) Duties of FBI. The FBI shall exercise imedi ate and necessary
action to preserve the integrity of the Ill system nmaintain system
policy and standards, protect the accuracy and privacy of records, and
to prevent abuses, until the council holds a hearing on such matters.

(3) Right of appeal. The FBlI or a party state may appeal any
decision of the council to the attorney general, and thereafter may
file suit in the appropriate district court of the United States, which
shal |l have original jurisdiction of all cases or controversies arising
under this conmpact. Any suit arising under this conpact and initiated
in a state court shall be renoved to the appropriate district court of
the United States in the manner provided by section 1446 of title 28,
United States Code, or other statutory authority.

NEW SECTION. Sec. 3. A new section is added to chapter 43.43 RCW
to read as foll ows:

(1) The Washington state patrol shall serve as the state conpact
officer for the crinme prevention and privacy conpact as required under
Article Il of section 2 of this act, the crine prevention and privacy
conpact. The state patrol may forma subcomm ttee, including nenbers
representing the legislative, judicial, and executive branches of state
government, to perform the functions of the state council. Any such
subcomm ttee shall include representation of both houses and at | east
two of the four largest political caucuses in the |egislature.

(2) The state patrol, or a subcommttee if forned for that purpose,
shal | :

(a) Review the state patrol's operations and procedures under
section 2 of this act, and recommend policies to the conpact
adm nistrator, including policies to be pursued in the admnistrator's
capacity as the state's representative on the crine prevention and
privacy conpact created under Article Ill of section 2 of this act;

(b) Report annually to the |legislature on the crine prevention and
privacy conpact operations and procedures under section 2 of this act,
i ncl udi ng recomrendati ons for policy changes; and

(c) Not later than Decenber 31, 2007, report to the |egislature on
the effectiveness of its functioning as the state council under Article
11 of section 2 of this act, and reconmmend any legislation it deens
appropri ate.
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(3) The state patrol, or a subcommttee if fornmed for that purpose,
shal | appoint one of its nmenbers, or an enployee of the state patrol
designated by the chief, to represent the state at neetings of the
crime prevention and privacy conpact created under Article 11l of
section 2 of this act when the conpact adm nistrator cannot attend.

NEW SECTION. Sec. 4. A new section is added to chapter 43.43 RCW
to read as foll ows:

The chief of the Washington state patrol, or an enployee of the
state patrol designated by the chief, shall serve as the conpact

adm ni strator under Article |1l of section 2 of this act, the crine
prevention and privacy conpact. The legislature intends that the
conpact admnistrator, representing the state on the interstate
conmm ssion created under Article Il1l of section 2 of this act, wll

take an active role to assure that the interstate conpact operates to
protect the safety of the people and communities of the state.

NEW SECTION. Sec. 5. This act takes effect July 1, 2007.

~-- END ---
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